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CHAPTER FOUR

REGULATORY AUTHORITIES

A. Backoround on NFDES Regulatory Reguirements

{1) Rezescns for Regulaticons

To attaln program zppreval, the CWA requires that States
have adeguate legal avtherity to administer the various aspects
of the program. Section 304(i) directs EFA to promulgate regula=-
tions which establish minimum elements for State programs’
including monitoring and reporting requi:gmant;, .nfﬁ::.m.nt
provisions, funding._p;rlﬂnnil qualificationa, and manpower
regquirements. The minimum legal auvthorities, including regu-
lations which every WFDES program mu;t have, Are listed at 40
CFR 123.25% and are c:nt.-r-f-rannud with the subatantive HFDES
regulations. The minimum legal requirements for State pretreat-

ment programs are described at 40 CFR 403.10(f)(1).

¥hile State provisions need not be identical to the

corresponding federal provisions, they must catablish reguice-

ments at least am stringent as the federal program. State
provisions may be more stringent; however, the State may not
make cne reguirement more lenient as a tradecff for making
other regquirements more stringent. ©Of course, States mAY
adopt additicnal reguirements beyond the federal provisions as

they see fit.

Heither the CWA nor EPA regulations explicitly reguire th;t

a State enact regulations. But unless a State enects a vecy

specific and detailed atatute, administrative regulations arce
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needed to clearly delineate all suvketantive ard procedural
requirements necessary to establish minimum legal authericy for
program approval. Administrative regulaticns, which flesh ocut
procram requirements, provide a State Director with guidance

and uniferm procedures to implerent th? WFCES and pretreatment
programs, and zleért permittees of the requireéments and ebli-
gaticns the program imposes upen them. Finally, such rules
gua}antct the puklic an cppertunity to participate in the program
-program develorment process. This chapter discusses the rlgul;tnry
authority that States must adopt. Of course, a State may

include all of these provisions in its statuts.

+  States must udﬂpt ¢n:h provision reguired hy 40 CFR 123.25%
in terms at least as stringent as those in the federal rules.
Thus, State rules which require inclusion of conditions in
permits under secticn 402 are not adeguate unless they arws
valid incorporations by reference under State law (ses below).
insti;d. the State rtgulatiunr must contain specific provisions.
Similarly., language such as "in n:ﬂﬁ?dnnci with CWA®" does not

establish & specific standard unless it incorperates the CWA

and implémenting regulations by referencs.

This chapter discusses the varicus proviaions required to
bte included in State regulations. Several secticns are designated
"optional® to indiﬁat- that States are not required to adopt
them. Heowever, if States elect to adcpt provisions in these
areas, State rules must be at least as stringent as fedaral
requirements. Thus, States need not allow reduced procedural

requirerents for minor modifications to permics: if they chocse
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t; allow these, however, they can only allow them where authorized
by federal rules. In some cases, EFA 5trah§13 recormmends that
States adopt “opticnal™ requirements to facilitate orogram

cﬂmpéeh=nliﬂn by the regulated community and public (e.9.,

dgfinitian-ﬁ.

{2) Incocrperation by Reference

Several States have chosen to Incorporate EPA regulations,
by reference rather than te promulgate a separate, equivalent
set of State regulations. While incorporation by reference may
make it more difficult for the public and regulated community
1o determini the applicable requirzm.nﬁg, inn_ Statens have
chosen incﬂrPofitiun by reference to ease the administrative
burdens of regulatory d:#ilnpment. Altheugh EPA discouragas
this practice because of the increased Aifficulty in determining
_requiremtnis, there is no federal prohibition against it.

However, many State courtsa have held that prospective incor-

poration by refarence [autcmatic incorporation of future
federal regulaticns) is an unconstitutional delegation of
legislative authority. Ultimately, State law determines whether

incorperation by reference of existing or future frﬁ regulations

is permissible (2ea, Chapter Three, Part B(1)(4)).

At & miminum, an incnrpﬂfntinn must provide aufficient
detail fn;-E?h to determine whather all applicable State program
requirements have been included. ©Of course, the Memorandum af
Agreement (MOA) and the program description must fully address
the permitting procedures which the State lntends to uniﬁ- The

MOA should also describe the mechanism for keeping the incorpor=



ation up-to-date and consistent with Future chinges in the

federal law.

(3) Attorney General Involvement

Anm diﬂ&usseﬂ in Chapter Three, the CWA Teguires the Attorney
General to certify that the étatc has adequaté legal authority to
carry out the described State program. Thiu discusaion of legal
authority necessarily encompasses State regulatory autherity.
{see, 40 CFR 123.23(a}) and the Atterney General's statement must
cite to those regulaticns. State agencies develcping or revising
p:ngfam regulaticns are well advised to inveolve the Attorney
Ceneral's office. and EF; as early in the process am possible.
ﬁafly participaticon by the State Attocrney Gengrll anﬂ EPA will
assist the State in narrowing the issues and minimizinq delays
in program approval. FProposed regulaticona must be ciréelated
for EFA comment and, wherever possible, EPA's substantive

comments should be incorporated (see, Chapter Two, abovel).

The s=tructure of this chapter E?l; not follow that of
Chapter III even though thte rules musat be cited in the Attdrnl?.
General's Statement. ' Rather, we have grouped the regulaticns into
s;:tiun{ with ccmmon :ha:n:t:fisticl to assist purséﬁp developing
Frograms. To a large extent, this chapter tracka the XFPDES

requlaticond.

B: PReoguired State Program Regulations

(1) HPDES Requlaticna

[a) Program Sccpe and Definiticns




(i) DCefiniticns (40 CFR 122.3% {cp;innlll

Many terms used in the regulaticns aze unigque and will be
unfamillar to the general public. Others have precise meanings
uncer the NFUES program that may be different from crdinary
esage. The federal NPDES reczulations ﬂtfiAI nany of these
terms. While State program regulaticns are not required to
contain these definitions, in order that these rules be eazily
understood, EFA strongly recommends that Eta{u regqulations
include a definiticns section. If the State elects to adept
these 2efinitions, in either the State statute or the regulations,
they must bf cansistent with the CWA and federal resgulatiocms.

Even 1f the State dneu.nct adopt them as rulea, the State's

wse of auch terms Iin State regulaticns and interpretations of
those regquirements must bHe consistent with the federal definitions.
The State should consult with EPA to determine which State

pndfﬂr federal terms to define in Lthe regulaticns.

(ii)} Excepticns (40 CFR 122.3) (Optional)

EFA exempta seven types of dischargesm from HFDES require=-
mentd. Host ﬁf_thlll_axemptiﬂna are specifically required by
the CWA; othera reflect discharges that are not conaidered
point scurces under the Act. State regulations may also adopt
these exceptions, if authorized by the State's statote, unleas
the 5tate wishes to regulate these dischargers under the NPDES
system. States may not, however, exclude any other discharges
from regulations under the WPDES program. For example, a
State could not exempt de minimis discharges of pollutants,
since neither Lhe CWA nor the HPDES regulations authnfi:u such

exclusions. The following ace EPA excepticne:
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Sewage from vessels (this excepticn only applies to sewage:;
other discharges from vessels must be subject to the
WPDES permit program):

Credge or fill material regulated under a {404 permie:

The ihdirttt discharge of pollutants into a POTW (these
discharges are requlagtd under the pretreatment program):

Discharges rcade Iin coppliance with the instructicons of an
cn=ccene cocordinater purscvant to a naticnal odil and
hazardous substances pollution plan, or polluticn by &il
and hazardcus substances regqulations (see, 40 CFR 1510,
and 33 CFR 1%53.10(e));: T

Yon-peint scurce agricultural and silvicultural activities:

Irrigation return flows: and

Any discharge into a privately owned treatment works

[unlecas the Director reguires ctherwise under $122.44(m}

- see Fart B(l)(s)(iii) of this chapter). States may

not categorically exempt all such discharges, but must
have authority to require contrfibutors to such treatment
works to cbtain HFDES permits at the Direcrtor's discretiom.

(iii) Prehibitions (40 CFR 122.4}

State regulationa must prochibit the issuance of an HPDES

permit under the following circumstances:

o

o

the CWA or implementing regulaticns will be viclated:

an EPA Regicnal Administrator has cocbjected to issuance:

the permit conditicns will not enaure compliance with
water quality requirements of all affected States:

the Secretary of the Army believes anchorage and navigation
would be substantially impaired;

the discharge is a radiclegical, chemical, or blological
warfare agent or high=level radicactive waste;

the discharge is inconsistent with an npprnvid CwWa §208
Area wiste trestment management plan:

For dischargces to the territorial seas, contiguous zone,
or oceans, insufficient informarion exiate to make a
teasonable judgment whether the discharge complies
with promulgated ocean discharge degradation guidelines
40 CFR Part 1235, Subpart M); and
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o  Where a diecharge from a new zcurce or & new 2ischarcec
will cauvse or contribuce to viclaticn of water-qualicy
standards.

Of course, States may preohibit issuvance of a permit in

other circumstances.

{iv] Effect of Fermit Issubsnce (40 CFR 122.5)

Etates must, at a minimum, have regulations which clearly
indicate that an NFDES permit conveys no propezty rights or
exclusive discharge privilege to the permittoes. Etatli.maj also
include a “"permit as a shield®™ provision in EEltl-rlqulltiunl.
Under federal law (CWA §402(K) and 40 CFR 122.5), if & permittes
complies with its permit, it is considered to be in compliance
with section 301, 302, “306, 307, 118, 403, and 40% of the A:t.
{except for toxic effluent standards under §307{al). .1 permitees
is authorized to discharge pellutants which are not limited 'in
the permit {assuming that the pollutant's presence was disclosed
in the permit application). Similarly, EPA's HPDES regulations
do not allow new effluent standards, other than toxic standards
developed under section 307(a) of the CWA, to be imposed until
the permit is modified. This shield :ﬂn:tét forces permit writeca
ta draft fcrniti that properly regulate pollutants in the permittee’s
discharge and provides scme measure of certainty £o the regulated
community. States mnf chcose not to provide this shield to
dischargert-iin so doing the State would be considersd more

stringent than the federal program]).

{v) <Confidentislity of Business Informatienm (40 CFR 122.7)

Tha regulations must contain provisions for confidencialiey
of information. The State must ensuce that the following information
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cennot be claimed confidential and that it must e discloged

upon requests

o Name and address of the applicant:

@ The completed permit applicaticn and all attackments
(although ihe 5tate may allow supplemental information
requested by the Director, but not required by the
pecrmit appllication itaelf, to be claimed eligible for
cenfidential treatment): -

o The NrPDES permity and

o Effluent data, which is breadly interpreted te include
information related to determining applicable effluent
linitaticns and texie, pretreatment, or new source
performance standards, and whether the discharger is in
compliance with those limita. FPor example, production
data used to calculate permit limits and assess compliance
with those limits may bte considered effluent data (aewm,
section J08(b) of the CWA and 40 CFR 2.302). R

The State ma)Y deny confidential treatment to other infdrmntinnf

(b) FPermit Application Recuirements for All Discharcers

(i) Permit Applications (40 CFR 122.21)

State regulations must require any cwner or operator
propesing to discharge a pollutant from a point source to
‘waters of the State (other than those discharges specifically
exermpted) to 2pply for an NFDES permit prior to commencing the
discharge. (Since a new source may not discharge until it
receives a permit, it is recommended that States require
applications at least 180 daya in advance.} If the owner and
cperator are different pecple, the State must require the
operator to apply, although it may regquire both persons to
apply. Similarly, any discharger operating under an existing
YFDES permit has a duty to reapply for a new permit prior to
the expiration date of the existing permit. {étlt-: may |;t

an earlier deadline for reapplicaticon.) The States regulations



mUst

also specify that, except in the case of genecal permics,

the S5tate may not isgue & permit béfcore receiving a completce

a;plicatiﬂﬂ form. Hote: MNFDES States must also have authoricy

to reguire WEers of a privetely cwned treztoent wereks to obrtain

an individual permit and submit » permit Epplication or o be &

limited co-permittee on the treatment works permit (see, 40 CFR

122.44(m) ).

tion

The State must require all applicants to submit the in!ﬂrm;-

listed inm 40 CPR 122.21(f). Thig information includes:

The name, address, and location of the facilicy {lnd whether
the facility is located on Indian land);:

The coperator’s name, address, telephone number, cwnership
statue and status 28 federal, State, private, public, or
other entity;s

A listing of all permits recelved or applied for under
cther federal and/or State envirenmental programe;

A brief description of the business, and up to four standacd
industrial classiflcation (S5IC) codes™ which bast reflact
the principal products or secvices provided by the facility;
and :

A topographic map of the area where the facility im located
extending at least one mile beyond proparty boundaries
which depicta the cutline of the facility, and all known
sucrface water bodies, drinking-water wells,; existing and
proposed intake and discharge structures and hazardous
waste wellse used to inject fluids within a 1 mile of ths
facility's

boundaries.

‘Etates must submit a copy of the zpplication form they

intend to use o obtain this information, which must at a minisum

ineslude the zame information a8 the federal HPDES form (Form 1l).

of course, State Agencies are free to modify EPA'"s HPDES applicacion

./ sic codes are developed apnd published by the Office of
T Management and Budget.
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forma with the State’s letterhead, etc., but they may not eliminatce
required infermation. (Additional information or application
forme reguired of certaln clazses of dischergers ara discuszssd

velow in Part B{1}(e}.)

(ii) sSignateries (40 CFR 122.22)

Signatecry regquirements are intended to ensure a high
level of responsibility within the entity applying for a permit
or submitting a report. The regulations must provide that all
permit applicaticns be aigned as follows:
Cerporations = By the preslident, secretary, treasurer, vice-
president Iin charge of a principal business
function, or any other person performing a
similar policy-making function. However, 1f
authority is properly delegated; a manager of
a facility employing more than 250 persons,
ar huuinq gross annual sales oF uxpindltﬂril
exceeding 525 million (in second guarter 1280
dollars), may also sign the application..

Partnershipas and Proprietorships = BY any general partner or
" by the proprietor. '

Mumicipalities, State, Federal and Cther Public Agencies -
By either a principal executive officer
[Regicnal Administrator/Town Manager]) or the
ranking elected official (Mayor).

Also, all compllance monitoring reports regquired by the
permit or cther reports/information requested by the State
agency must be signed by the person or position described
above or thelr duly auvthorized representative. The HFDES

regulations limit who may be named an authorized represantative

(see, 40 CFR 122.22(B)): States must apply simlilar limitaticns.

(11i) Certifications (40 CFR 122.22(4))

The regulaticns must require all persons signing an appli-

cation or submitting a report or other required information



to certify the accuracy of the document. The rules also must
specify the lincuage to be used by the gignartory. At & minimum,
the State =ust require certification language equivalent to

the follewing:

*I certify, under penalty of law, that 4his document and
all attachments were prepared under my direction or
supecvision In acccrdance with &4 system designed to
sggure that guallfied persconnel properly gather and evaluate
tha information submitted. Eszzed on my inquiry of the
perscn of perscns who manage the system, or those perscns
directly reapcneible for gathering the information, the
information submitted im, to the best of oy knowledge and
telief, true, accurate, and complete. 1 am aware that
there are significant penalties for submitting false
information, including the possibility of fine and imprci=-
senment, for knowing violations.®

{iv) EReccrdkeeping (40 CFR 122.21(c)})

The regqulations must also reguire applicants to retain
all data used to prepare permit epplications for at least
three years following the date the application is signed.
This recordkeeping regquirement exténds to supplemental infoc-

mation reguested by the State agency during the permit develop-

mEnt process.

(e¢) additicnal Application Informatiom Required of
- Certaln Dischargers (40 CFR Part 122 - Subpart B)

(i) Industrial and Cocmmercial Discharges

Existing manufacturing, commercial, mining, and silvicultural
diachn:gu;l must alsé submit a State application that requiras
at least the same information as federal HPDES Application
Farm 2=-c &F, fof non-process discharges, Form 2-e (proposad
fOetokber 1, 1984, 49 ELEL 3BE1Z). At a4 minimum the State must
require the following information:
o The latitude and lengitude of each cutfall locaticn:
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The name of the receiving water:

A chart =$ the water flow through the faclility Zepicting
average inteke and discharge flows which contribute to
effluent and treatment;

A description of cperaticns or processes contributing to
process Wastewater, cocling water, and storm water runcff,
nd the treatment each receivem;

A description of the frequency, duraticn and flow rates
of each intermittent or seascnal discharge cccurrence
(except for storm water runcff and leaks):

I£ an applicable promulgated effluent limitaticon guideline
requires producticon data, a reascnable measure of the
applicant’s actual production reported in the same unit
of measurcment as that in the guideline:

A description of the requirements 2nd cocmpliance schedule
for constructing or upgrading present treatment, if any:

Cuantitative and gualitative data describing the charac- .
teristics of the discharge, analyzed using the procedures
set out in 40 CFR Part 136. (40 CFR 122.21{g) (7). ocutlines
the minimum discharge data the State must require).

A list of toxic pollutants which the discharger uses or
manufactures &8 an intermediate or final product or
by-product;

Biclogical toxicity tests which the applicant knows or
has reascn to believe have been caonducted within the
last three years;

Identity of the contract laboratory or consulting firm
(if any) which snalyzed the discharger's effluent for
purposes of application preparation; and ;

Anf.ﬂthlr infermaticn which the State agency :nnlﬁnahly
decmmy NECESSAIY .

Certain silvicultural discharges and discharges to agua-

cultural prejects are considered point scurces under the NPCES

pregram. These discharges also must submit application form

Z=c or the State that meets federal reguirements. State

regulations must specify criteria at least as stringent as

federal requirements for determining which of these facilities
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are polnt sources within the meaning of the CWA and thus subiact
to NPDES permit requirements. The federal criteria are set

out in 40 CFR 122.25 and 122.27.

(ii) Concentrated Animal Feeding Operations

Concentrated animal feeding ocperations {(feedlota) are
considered point sources under the CWA. The State regulations
must contain criteria for designating which of these facilities
are point :nﬁrcil (see 40 CFR 122.23 and Part 122 Appendix B).
All_puint source feedlots must provide the information
required on HFDES application Form 2-b or the State's form
requiring the aamu_minimun information, includipng the followings

o The type and nosber of animalas in open confine—
ment and/or housed under a roof

o Tha number of acreas used for confinement;: and

o The design used for runcff diversion ;nd conteal,

if any, including acreage and storage capacity.

(iil) Ccncentrated Acuatic Animal Production Facilities

Concentrated agquatic animal production flﬂilitiil (£iah
farma) are cnnlid-;lﬂ Point sourcesa under. the CHA. The State
ruguintiunu maat contain criteria !nf determining which of
those Ea:ilitinl are polint sources [(see 40 CFE 122.24 and Part
122 Appendix C). All point source fish farm facilities must
provide the following information at a ninimun:.

o The maximum daily and average manthiy flow from
each outfally

@ The total number of ponde; raceways, and receiving
waterms;
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¢ The total 2nnual and maximum harvestable “eight of sach
gspecies of squatic animal: and

o The calender month of maximum feeding., and the total mass
of food fed during that mcnth.

{iw]) Yew Ecurces

Facilities which may qualify as new sources must also
provide EP& and the State with sufficient information to deter-
mine whether the applicant is in fact & new scurce and,
therefore, sublect to new socurce peérformance standards.
Interested perscns must be able to challenge new scurce deter=
minations by the permitting authority. States are not required
tof specify criteria to be used in the new source determinations,
although it is reccmmended that they do so (see 40 CFR 122.29(b) ).
In determining whether a facility fis & new source, $t§£¢l muEt

use criteria equivalent to those in the federal rules.

States also must submit copies of the application forms
new sources will bes required to use. It is recommended that
States have regulstions that specify the information te be
luhmitéld- EFh.rnEtntly proposed & revized new anu:ﬁq foerm,
i=-d [Gctl l, 1984 49 F.R. 18812). States will be required to

use this form once the final rules are promulgated.

{v) FOTW Application Regquirements

States must set application requirements for POTWs and
submit the applicetion form to be used. In addition to
infermation on its discharge, each POTW should be required o

list the dischargers which contribute flow to its Fflow.
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[wi} E;EEI Water Dischargas (40 CFR 122,32€)

Storm water fdischarges are polnt sources under :Fe HNEDES
program. State regelaticns must include storm water discharges
as point scurces covered by the program. EPA defines storm
watef point scurces ac 40 CFR 122.36(k). EFA recently proposed
changes o these storm water regquirements {(Aucgust 12, 1985
30 F.R. 32548). Once these changes are promulgated as final
rules, States will be required to medify their regulations
accordingly.

{d} Permit Conditione and Effluent Limitatiens -

The Etnt:;n regulations must impose a variety of cbligaticns’
and duties on dischargers and must Epe:ificulli regquire that
gﬁese be_in:n:parattd;-eithar E;Freauly.ur by reference; in
WFLCES permits. All permits must contain these minimum permit

provisions, as discussed in detaill below.

(i) Effluent Limitaticns (40 CFR 122.44, 125.3)

(A] Technology-Bazed Effluent Limitationa

Etate regulations must require compliance by all dischargers
with applicable technology-based reguirements within the time
frames specified in the CWA and HPDES regulaticns. These in=
clude the fbllnwing deadlines for point scurces other than POTWS:

o Sest practicably control technoslagy (BPT) by July 1,
1977.

o Hest available technology econcmically achievable {BAT)
for toxic pollutants and best conventional control tech=
nolegy [(BCT) for conventicnal pollutants by July 1, 1984,
o BAT for nonconventional pollutants by July 1, 19B7.
The regulaticons also must reguire that technology-based effluent

limitaticons for municipal dischargers be based on secondary



treatment &nd fequire compliapnce with these limitations By
July 1, 1977 (gee, 40 CFR Part 133). Finally, new sources must
be required to comply with applicable new scurce performance

standard.

Te implement these technology-btased reguirements, State
regulaticns must adopt and apply EPA"s naticnal effluent limita-
tions guidelines and new fource performance utundn;da (40 CFR
Chapter I Subchapter W) and seccndary treatment information |
requirementas (40 CFR Part 133). State regulations must require
State-issued permits to incurporate, at & minimum, limits based -
on these guidelines.  If an effluent limitation guideline is not
;vnillbll or ia lnnpprnptint-,'th- Staéu must have authority %o
impose technolegy-tased treatment requirements on a Ea.q-hy-:;;q
basis using the permitting authority's best professicnal judgement
[BPFJ ). The requirnynntl and methodology for establishing BEJ
limitations are set cut in 40 CFR 125.3(c) and (d) (see also,
£402(a){l) of the CWA). The State agency alsc must be nuthqfi:-d
to use a combinaticn of effluent guidelines and BPJ limitations
to derive permit limits Hﬁtru limics ﬂnlpﬂllptlnt! not regulated

in the guidelines are necessary to control the discharge.

When implementing these requirements, State law must ensure
that permit limits are established for each point nf'di-chnrQi;
and must prohibit treatment substitutes such Il.fl&# augmentation
(dilution) as a means of complying with permit limiets. State
regulations must require that the permit contain limits on
every toxic pellutant discharged at levels above BAT. This can

be achieved through limits on each pollutant that is or may be
=16



discharged, or through the use of indicator pollutants.

(B} Wuter—ﬂua{igﬁ-&azed Effluent Limitaticons

State feculaticns must allow the permitting avthority
to include any requirément necessary to accomplish the

following water guallty ocbjectives:

o Achieve water gquality standards Establighgd under secticn
303 of the CWA;

e Attain or maintain a specified water guality through water
guality-related effluent limits established by EPA under
section 302 of the CWA;

o Conform to applicable water guality requi}em-nt: undeg
section 401(a){2) of the CWA when the discharge affects
ancther State;

& Impose compliance schedule requirements to mest other
water=-gquality related reguirements established under
federal or State law: i

o Ensure consistency with the requirement of an EPA approved
Water Guality Management Flan under section 20B(bFf of the

CWA; and

o Incorporate section 403(e) criteria for ocdean discharges.
{see, 40 CFR Part 125, Subpart D).

(C) Toxie Effluent Standards ar Frohibitions (40 CFR
1Z7.84Tb}, Part 149}

The “permit as & shield” d;fensu-authurizid by 402(k}

1521 Fart Bil)(a){iv) of this chapter) is not available for
disch&rge;u viclating EPA's toxie effluen; ltanﬁard; or pro=
hibtiticns. The regulations must adopt or incorporate EPA's

toxie pollutant effluent standards n; prohibitiond promulgated
under section 307({a) of the CWA (40 CFR Part 129). Viclation
of a duly promulgated toxic effluent limitaticn is nﬁ enforceable
viclation under the law, even before the State modifies the

permit to include them. The Stace agency must have authority
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to reguire cofpDllance with these scandards whers =Yg N30ES

permit has net been modified to incorporate them.

(D) Ceompliance Schedules (40 CFR 122.47)

State regulations must provide authority to include sche-
dules of ccmpllance in WPDES permits leading te compliance
with applicable effluent limits. New socurces, new dischargers,
and recommencing discharges may nct be issued ccmpliance sche=-
dules except in limited circumstances. Compliance schedules -
must regquire the permittees to comply as scon ae peuuihln. but
not lacer than the applicable statutory deadline.

[1i) Calculaticon of Effluent Limitations (40 CFR 122.45;
122.50)

(A) Producticn-Based Effluent Limitations

State regulations must contain provisions for calculating
effluent limits where the applicable effluent limitation
guidelines are production-based. Fermit limits for FOTWs may
be sstablished using the traatm;nt works design flow, although
actual operation data may be substituted. However, design
capacity may not be uaed for non-municipal dischargers subject
to production-based effluent limitaticn qpid&lina:+ Instead,
parmif limits must be based on a resscnable measure of actual
production. Generally, this should be a long=-term average of
the ' facility's production. Mote that variable limits in permics
(i.e., tiarld limits) allcocwed if actual production is expected
to vary during the p:rﬁlt term, although the State must include
rastrictions on the frequency and degree of variacions and
ﬁu:t require notice from the discharger prier to changing to

different effluesnt limits.
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(B) Limitaticons on Metals

The State regulations must specify the basis for caleulatliag
effluent limitations for metals. Generally, EPA must establiash
limitetione for metals in terms of total recoverable metals.
Excepticons to the norm are listed in 40 CFR 1212.45(c), and
include wherever the applicable effluent guideline regqulate a
differant'fnrm @f the metal. Most promulgated guidelines
regulate total metals rather than total recoverable metals.
Statﬂlpnrmlts ghould specify the form of the metal upen which

the limits are based.

(C) Limitaticne.-on Continuous Discharaers

The regulations must require that effluent limitations
for non-municipal dischargers that discharge continuously
be expressed in terms of “"maximum daily” and "average monthly"
1imits. Effluent limitations pertaining «o PﬂTH; with
continuous discharges are ecxpressed as "average weekly” and
"average monthly® limits, although States may also include

other terms, such as daily maximum limits.

(D) Limitaticns on Nen=Continveus Dischargers

ﬁ!flu!nt limite for facilities with non-continucus discharges
shall contain limitations which correspond to the frequency of
thlldii:hﬂfgﬂ- They must include such measures as are RecCesSary
and ensure that the appropriate effluent guidelines and water

gquality standards are met.

(E) Limits on Mass

State regulations must regquire that, except for the fol-
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lowing situations, effleent limits be expressed in terms of
mESE:
o Limits involving pH, temperature, radiation ar ether
pellutznts which cannot appropristely be expressed by

"EasE "

o The zppliceble effluent guideline iz expressed in ancther
unitc of measurement: or

e The permit limiteations are esztazblished on a case-by-case
[BPJ) basis and expressicns in terms of mass are infeasible -
tecause the mass of the pollutent to be discharged is
unrelated to a measure of the facility's operation.

Cf course, States are free to develcp permit conditione which

are expre=zsed both in mass and concentratisn mesaures.

(F) Limiting Fellutants ipn Intake Water

The regulaticns may allow an applicant to request that
its effluent limitations be adjusted to reflect pollutants
present in its intake water. In order to be eligible, the
epplicant must show either (i) the applicable ¢ffluent guidelines
specifically asuvthorize calculations on a net rntﬁir than groas
besis; or (ii) its treatment system would enable the facilicy
to cocmply with its permit limits in the absence of pollutants
in the intake water. The rtgulatinpl may not allow the granting
of credit far intake water pellutants in excess of thae pollutapt's
level in the facility's influent. Credit mﬁy only be granted
to the extent the permittee needs the credit to meet its permit
limits. Credit for generic pollutants is only allowed if tha
pollutants in the intake and effluent are zimilar. The intake
water and discharge must invoclwve the same water body, although

the Director may modify this requirement (zee 40 CFR 122.45%(g)).
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{G) Internal Waste Stream Limite

State Tegulations =must zuthorize permit vriters te ingose
effluent limitaticons or standards and monitoring requirements
gn internal waste streams when it is impracticable or infeasible
tc establish permit limitaticns at the polint of discharge.
The fact sheet for the draft permit must set Forth the juseifying
circumstances vhenever internal limite are reguired. (See 40

€FR 122.45(h) and 124.56.)

(H) Adjustment For Well Dispoeal, Land Acplicstion, or
ischarae to FUTWsS =

Tha discharge of procesgs wastewatar to wells, POTWs, or
by land application is not treatment within the meaning of che
CWA. Therefore, the regulations must require the State to
adjiust masi-based effluent limitations to reflact a reduction
in effluent resulting from partial disposal through these
methods. Under the NPDES regulations, this adjustment generally
is a rluu-p;upurtiunil reduction in effluent limits based upon

the diverted flow. ([Sea, 40 CFR 122.%D.)

(i1i) Boilerplate Conditions (40 CFR izz.dlj

ﬁPh‘:'rtguintinﬂl {40 CFR 122.41) reguire States €O escab-
lish the duties and cbligations listed below as bollerplate
conditions in all NPDES permits.  These provisions must be
specified in State regulations and must be requicred €O be
included in any permit.

o Duty to comply with the permit condicions and §307(a)
toxic standards or prohibitions (even if the permit is

not modified to incorporate the toxic limit):

o Duty to proparly operate and maintain the toeacment €acilicy:
q4=21
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Duty to reaprly prior to expiration of the permie;
Duty to mitigate any nencempliance with the Epermit;
Statement that the permit deoes not convey property rights:

Staterment that the permit may be modified, revoked and
reissued or terminated for cause;

Cuty to allcw the State agency or its representatives to
enter znd inspect the permittes's Premizes, monitor or
sample eifluent, &nd examine and copy records;

Caveat that a discharger may not claim the nead ta halt or
reduce activity in order to maintain compliance with the
permit as a defense in an enforcement actiong

Additicnal conditicns which the Secretary of the Army
considers necessary to protect navigation and anchorage:

Conditicns reguiring veszzels transporting, handling, or
storing pellutants to comply with any applicable Coast
Guard regulations: and e

Conditions specifying that the permittee is subject to the
civil and criminal enforcement remedies of the CWA for
any permit viclation. ({The State should speclfy the appli=-
cable provisicns of the CWA. It is recommended that )
States also cite to equivalent State statutory provisicns. )

(A Additicnal Conditicona for POTWs (40 CFR 122.42{w))

The S5tate's regulations must contain suthority to include.

following conditions in FOTW NPDES permits:

Duty to identify any significant indirect sources which
may be subject to categerical pretreatment standarda;

The permit must incorporate the regquirements of & local
pretreatment program (40 CFR 403), once it has been
approved, lincluding reporting reguirements (40 CFR
122.44(4) )

Any EPA-imposed conditicns or restrictions on graﬁt money

(CWA sections 201 and 204) which are reasonably necessarcy
to achieve effluent limitations (40 CFR 122.44[(mn)): and

Regquirements under section 405 of the CWA and any other

State or lecal regulations on the use or disposal of
sewage sludge.
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(2} Upset and Byvrcass

State regulatione must require a grohibition on bypass to
be ircluded 28 a condition in all State permics. Bypass must
be prchibited, even when in Eﬂépli&n:n with permit limies
(rxcept for essentiml maintenance). States may excuse bypasces
that exceed permit iimiL: only if the bvpass was necossary to
prevent severe property damage or lose of life and there were
no feasible alternatives to the bypass. If States excusa those
bypaszes, they must require reporting equivalent to that required

in the federal rules. (Zee 40 CFR 122.41(m}.)

An upset is a temporary condition beyond the control of
.th# permitiss that cauvses the permit limits to be viclated.
Et;tl regulations may provide upset conditions in permits that
allow permittees to claim upeet as an affirmative defense to
énfarcement actions against a vioclation of technnlngy—b&sqd
effluent limits:. If the State allows upsets, the State rules
‘also muse upt¢£fy the pre-conditicons to establishing the defenaes
and require these to be incorporated into permits (e.g.,
notice, demenstration of cause, mitigation). These must be at
least ai stringent as the federal requirements. {EEE 40 CFR

122.41(n).)

(C). Other Conditions

State regulations must provide suthority to include best
management practices (EMPa) in NFDES permits. BMPs may be
used to control toxic pollutant discharges {rom ancillary
industrial aceivities. States also must have avthoriey £o
impose thess# conditions where numerical limitetions afe infeasible
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orf when necfssary to CaArry cut the requirement of the CWA.

{See 40 CPR 122.44(k).)

State regulaticns oust also provide sauthority to include
cnnditinnﬂ.in Fermits for privately cwned treatment works
affecting a user of the system. The user must be included as
2 limited co-permittee. As discussed zbove (Part B(1l}(B)),
the State also must have authority to require the users &of the
Frivately cwned treatment works to obtaim individual NPDES

permits (see 40 CFR 122.44(m)).

{iv) Repcorting and Monitoring Reosuilrements (40 CPR
o9l 1 = r oL 'dal

State regulaticns must contain provisions for reporting
and monitoring. The minimum requirements to be included in

State rules are described below.

(A) Menitering Conditions

Stata regulaticns must require that all permits contain
requirements for the permittee to moniter ies dizscharge. The
State must have authority to reguire monitoring that is
representative of the discharge.

© Requirements concerning the proper use, maintenance and
application of monitoring equipment (see 122.48(a});:

© Fequired monitoring activities [type, intervals, frequancy,
and test procecures to vield representative results of
the discharger's activity. Monitoring frequency may be

no less than annually (see, 40 CFR 122.41)):

& Reguirements to monitors:

- The mass (or cther specified measurement) for each pol-
lutent limited in the permit;

= The vclume of effluent discharged from each outfall:
and '
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- Any Other apgronriate messursnent (40 CER 122.44041):

o Duty o provide relevant information the Stace agen

" : _ =y
gqulres, wWithin a reasonable time:

o Duty to allew the State sgency to enter and inspect the
permittee’s premises, including monltoring or sacpling
effluent, and examine and copy reccords: and

o Duty to retain monitoring data for at least chrasa years.

States must aleo have suthority in regulations to impose
mcnitoring on internal waste streams, and where necessary to’
determine €ligibility for crediecs bBased upon lnctake waecgy

pollutants. (See 40 CFR 122.44(1){1}(LiL).)

(2] Eeportine Reagulrements

As discussed above, State regulations muse require that
all reports submitted pursuant to the NFDES permit ba signed
and certified by a person described in Part B(l)(B)(ii) of this
chapter or by a duly asuthorized representative of that person.
A persen of positlon may only be suthoriced Lf hefic has
responsibility for the overall cperation of the treatment
facility, or overall responsibilicy for envircnmental matters

of the company, partnership, or BgEnCY .

State regulations must also regquire that the following
reporting conditions be included in NPDES permits:
¢ Duty to report meonitoring data as specified by the permit,
but in no case less freguently than conce a year:

© Menitering data must be reported on a Dischacge Monicoring
Report (OMR) (EFA's national reporting form):

o Duty to report progqress with comoliance schedules withim
i4 days afrer each scheduled milsgptone:



o Duty =2 repOrt any anticipated noncomplliance with permiz
limits;

= Duty to give the- State Rgency advance nctice of any planned
changes which may result in noncompliance:

o Cuty to report any noncompliance which may endanger public
mealth or the envircoment within 24 hours and co Sollow
up such repoerts with written notice within 3 days. Such
nencempliance includes unanticipated bypasses,™ upsets,

or wiglations.of specified maximum daily discharce limi-

tations.

State regulaticns must alse reguire permits igsued Lo
existing manufacturing, ccmmerical, mining. and ;Elvicultura;
facilities to inciude a duty tn_natify the State agency of new
or in;reagua boxic pollutant discharges not c:prcaliy regﬁlated

by the permit. The State may establish threshold notification

levels that differ from EPA's levels as lﬂﬂﬁ as the levels are

L]

at least as stringent as those set cut in the federal regulaticns

at 40 CFR 122.42(a)}.

In addition, States must require POTWs to notify the State
agen:y:bf the iqtradu¢tiun of pollutants from any indirect
sources which would be reguired to cobtain an HPDES permit if
they discharged directly. FOTWs also must ha r-quirgd to notdfy
the State of any new or increased discharge of pollutants to

the POTW, including changes in volume or character of pollutants.

{e) Other Permit Program Reguirements

(i) Duration (40 CFE 122,451

Eta;u regqulations must specify the duration of HFDES
permits. States may not allow permits to be written for
péricds longer than five years. States must have authority

to issue permits for shorter pericds where appropriate.

*! A permittee may not intentionally bypass its treatment

Eﬁgt“m unless the bypass was unavoidable to Er-u:nt loss
of life, perscnal Lngury or severe property damage.
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States may not issue permits that extsad past a statutary
deadline unless those permits contain conditions implamenting

the applicable deadline.

{ii) Centinuvation (40 CFR 122.6) (Opticnall

Under the Icderal regqulaticons (and Administrative Procedure
Act ), ;hq permit may be continued in effect beyond its exoiration
daLE.if the permittee has filed a timely and complete application
for renewal prlnr to expiratien of the permit. StAaten ACE Aot
required to provide for continuation. However, if States
elect to continue permits beyond thelr term, they muat speacify
tFra requirements for continuation in regﬁlatiﬂﬂs.. These rules
rmust be at lesst as stringent as federal requirements (#.g9..,

rmay not allow continuation except where the applicant has filed

a timely and complete renewal applicationl.

{iii} Anti-Backsliding (40 CFR 122.44(1))

State regulations must prohibit the reissuance of a peomic
with less stringent limitations, standards, or conditions than
those in the préevicus permit except where cause exiscs €o modify
the permit (see Part Eﬁl}Eh} af this ;huptlr], Thias provision .
appli;I Lo permi:; Lased upon BFJ as well as guidelines or
watear quality standards..

(£) Variences From CWA Requirements (40 CFR 122.21, 124.62,
Part 125} (Optional)

Tha CWA and HPDES regulations authorices several variances
to the HPODES requirements. HPDES States are not regquired oo

allow dischargers to be granted any ar all of these variafces.

Boawawer, 1f & State chooses o auvthorige variamces, 1€ muse
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have regulatory requirements and procedures eguivalent to those
required under federal law. States which do not adepr any er
some cf these variance provisions should make an affirmative

gtatement to that effect in the program description.

States may not grant all of the variances listed below.
Certain variances may only be cranted by EFA: States ocpting to
Bllow these variances may only deny or recommend approval to
EFPA. (The Jdigcussicon below idepncifies which p;rfy may
grant each variance.) If a State plans to allew its dischargers
to obtaln these varlances, it must cstablish procedures feor
reviewing the rth¢5£l.hnd incuipﬂrnting-the approved variances

intds State Dermits.

(i) Hon=FPOTW Variances

(A) Delay in POTW Ceristructien (§301(1)(2))

This wvarisnce is avallable to a discharger that intends
to connect to a POTW uvupon completion of the treatment works'
construction. The request must have been filed by 6/26/78, or
180 days after the.PﬂTﬂ files fq} a similar e:t.n.inn due to
"unavoidable construction Jdelays, whichever is later, but in
any =;ent ne later than 12/25/78. The State may grant such
variances, which extend the compliance deadlineas for BCT

-and BAT.

(68) Innovative Technology (§30L1(k))

The State may extend the statutory BCT and BAT compliance
deadlines where the discharger intends to use “innovative

treatment technology.” The propesed technology must have the
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Ententlﬂl “or industry-wide applicazien and graduce eicher a
gigni{icﬂﬂtlf greater effluent reduetion thap would . be achieved
by BAT or achleve the sgame level of pollution reduction as

BAT but at a significantly lower cost. A §301{k) request must

be made before the end of the public comment pericd for che
facility's NPDES parmit and must demonstrate how the requirements
of 30 CIR Part 125, Subpare €, and 40 CFR 124.13 have bhesn

met. State regulaticons may not allow compliance extentions

beyend Jaly 1, . 1987.

{C) Thermal Discharce Variances {(§3l6{a))

A request for a thermal variance must be filed with the
"permit applicacion unless thermal effluesnt limitation guidelines
have been established or the limitatione are based on water
quality standards. Wnere these latter circumstances ace
present, tha reguest may be Eiled &t any time befnru'tﬂ- close

of the public comment period for the facility's NPDES permit.

(D) Fundamentally Different Factors (FOF) (40 CFR Part
12>, Subpart O} .

This variance allows a discharger which is fundamentally
,different from those facilities considered by EPA during the
development of an otherwise applicabla nﬁtiﬂnql.effiugn; limica=
tion guideline to request different affluent limitations. .An
FOF request must be made by the close aof the Fublié OO e
period for the facility's NFDES permit. The applicanc may be
;ny interested party and, as part of the reguest, must democnstrates
how the regquiremencs of 40 CFR Pare 125, Subpart D, and 40D

CFR 124.13 have besn met. An FOF decermination may result in
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either mora ¢ lesf siringent affluent limiss cthan =wosa cthes-

wise imposed under a cuideline.

FOF requests for lesg stringent liziimti;ni Ay gﬁly b
epproved where cormpliance with effluent limitations guidelines
would result Ln a removal cost wholly dispreporticnate to the
removal cost considered during the guldeline's d;vulupmgnt ar
where Imposition of the guidelines would result in a fundamentally
more adverse non-water quality environmental impact than
those impacts cocnsidered during development of the guideline.

In no case may the alternative limitations requested be less
stringent than is justified by the demcnstrated fundamsntal
rdif!Eruncur In addition, the alternative limitations must

comply with sections 208(e) and 301(b}{1}{(C) of the Act, including
water guality standards or other more stringent Elhtt.ragulatiunﬂ
Tre factors which may ﬁunl;ff a facilicy as fundamentally
different are set cut in 40 CFR Part 125, Subpart D and must

be specified in State regulations. Only EPA may grant FDOF

variances.

(E} Variances for Nonconventicnal Pollutants (CWA §301(c)
and [gh}

The §30l(c) variance is available f%cr dischargers who can
show that the :ﬂquuate& modification (vo BAT guidelines for
nonconventional pollutants) reprt:eﬁt; the maximum use of
ttchﬂﬂlﬂqf within the economic capability of the owner and

will result in reascnable further prograss coward eliminating

the discharge of pollutants.
Under section 30L(g)., a Sischiarger may regquest a varianze
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fé:m BAT cuidelines for nonconventional pollutants where it

has complied with BPT limitations, and can demonstrate that
tke reguested modificetion will not ereate sn sdditicnal burden
for other dischargers or interfere with aquatie life or husan

health in the vicinity of the discharge.

applicants for 301{c) and 301{g) wariances must hawve
submitted an initial reguest to both the State Agency and EPA
no later than 29/25/78 where the guideline in guestion was
promulsated before 12/27/77; or within 270 days of a guideline's
pramulgation after 12/27/77. A final request, demonstrating
how the reggi[gmnn;i of 40 CFR Part izﬂ. Eubparcts E and F,
and 40 CFR 124.13 have heen met, must be submitted no later

than the close of the public comment period for the facility's

HWFPDES permit. Only EPA may grant these variances.

(F] Adjustments to Water=QOuality Standards (§302(b)}

When EFA develops permit limitaticns based uvpon water-—
guality criteria which are more E:ringsnt than the applitahlg
technology-based limitations pursaasnt to section 302 of the
CWA, a permittee may reguest an adjustment if he can sthew that
there is no reascnable relationship between the econcmic and
social costs and the benefits to be obtained form the more
strinéeqt gffluvent limitation. This adjustment is not really a
variance, bot ig actually part of EPA's standard-setting procesas
State regulations should reguire requests for adjustments of
water-guality related effluent limitations to be supported by

adesuvate justification, and filed no laver than the close of
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public comment pericd for the faciliey's XWFPDES CREMLL .

{ii) POTW Varisnces

{A) Delay in POTW Construection (§301(1))

States Ray grant FOTWs a compliance extension under section
J0L{1) =f the TWA. That secticn allows a FOTW te reguest an
extensicn of the =municipal cocmpliance desdline because of a
delay in funding for construction. Such a reguest must have
been filed by 6/26/78. Compliance with seccndary treatment or
water gquality-based effluent limitaticns may not be extended

beyond July L. 1l988.

(B) Marine Discharges (§301(h))

A POTW discharging to the territcrial seas TaAYy Tequest
modlfication to otherwise applicable secondary treatment
requirements in sccordance with 40 CFR Part 125, Subpart G.

Only EFR may grant these varlances.

(C) Adjustrents to Watar Quality Standards {iauz{ﬁjy

FUTWe may also request adjustments to water-gualicy bﬂu;d
affluent limitations established by EFA pursuant to §302.
The requirements and procedures are the same as for non-POTH
dischargers ‘525 Ibﬂ?l}-.

(g) Procedures for Permit Applicaticns, Permit Issuance
and Fublic. Farticipation

(i) Processing Permit Applicaticns (40 CFR 124.31)

In order to receive program appreval, the State must have
regulations that raguire public inveolvement in the permit issuarn

process. The State Agency Dust not CoOmmeEnce processing a
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permit application until the applicant has fully satisfiad rha
application requirements discussed in Pare B(l)(B) of this

chepter.

(ii) Drafe Permit Develorment (40 CFR 124.6)

The State Agency must prepare either a notice of intent
to deny the application, or a draft permit for every permit
epplicaticn it receives (a notice of intent to deny is a type
of draft permit}. Couses for permit denial are discussed
st Part B(l)(h) of this chapter. Draft permits must also be
prepared whenever the permit (s mcdified, revoked and reissued,

or terminated. A draft permic must include all of the following

dlements s

-

@ The boilerplate conditions set out in section B(1)(d)
above; 3

o Effluent limitations ealculated and established from the
requirements set cut in section 8{1)(d4)} above:.and

© All cther apprepriate provisions including compliance
schedules and monitoring and reporting requirements.

{i1ii) Fact Shest Development (40 CFR 124.8, 124.56)

Etate regulations must reqqifﬂ that a fact sheet be prepared
for permits issued to major dischargers, as well as certain
other discharges as specified in 40 CFR 124.8B(a). The purpose
.uf the fact zheet im to explain the basis for any p.?nit cdndi=
tion and thus allew meaningful public comments on the drafe
permit. Accordingly, the fact sheet muat sot out the following
significant factual, legal, methodological, and policy guesticns

considered in preparing the draft permit:
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o A brlef description of the type of facility or activity
being permitrad;

e The type and guantity of wastes or pollutants to be dig-
charged;

o A surmmary of the raticnale for the permit linitaticns
including an explanation of their btasis and why BPJ limits
cr limits on toxic pollutants, internal waste streams, or
indicator pollutants are applicable;

o Aessons supporting or contravening & variance reguest
including all calculations used: and

o A description of the procedures for rgiching Aa final decision

including opportunity for public participation and a
perscn to be contacted 1f more informaticn is desired.

{iv) Public ¥otice and Comment Fra:eduri! {40 CFR 124.10,

124.11, 124.12)

The rcﬁulntinhl must require that every fact sheet and
draft permit be publicly noticed. The qulic-nn£1:¢ must
identify the name and address of the processing cffice, the
name and addrese of the applicant., a brief deucfiptinnlcf the
bBusiness ccnducted at the facility; a description of the
general location of each outfall, and a description of the
procedures f[or submitting commentsa. The notice must alse
provide for no less than a 30-day public comment period dﬁrinﬁ
which any interested person may submit writtenm comments and
request a public hearing. Subsequent potices (e.g., a notice
anncuncing the scheduling of a public hearing, uhich must be
fissued ;t least 30 days prior to the hearing) must reference
all previous notices relating to the permit. Finally, where
the notice is for a public hearing, the notice must Jesignate

the date, time, and place of the hearing and specify its

nature and pufpnau-
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The S5tate’'s regulaticns must speciiy that public domments

£
[
et

1 be censldered before maklng &8 filnal decision: that signi-
"]

icant comments will be reszponded to in writing and made
available to the public; and that any provisions in the fimal
permit which d4iffer from the proposed permit will be noted and

explained lp the written response to comments.

(w) Distributicon of Hotice (40 CFR 124.10(c), (e))
States must specify how dnd to whom the public neotice

will be disseminated. Statae rules must assure that all notlces

will be malled to the applicant, the U.5. Corps of Engineers,
the U.B. Fish and Wildlife Service, the Hational HMarine
Fisheries Service anﬂ.any cther interested feﬂerai or State
a;uAELes with jurisdiction ocver wildlife} natural resources,
ccastal zone planning, or historic preservation. The notice
cshonld alss e sent to all persons an the State's generai_
mailing list, and any unit of local gnv;rnment having juris-
diction over the gecgraghic area where the discharge will
SCCUE . .In additicn, notices for major facilities or general
permits must be published in the dalily or weekly newspapers
within the area affected by the fa:ility or permic. The
:¢5u1u£i:ns may z2lzg reguire notice oy other means Eunstitutinq

legal potice under State law.

Finally, the regulations must require that copies of the
permit application and Araft permit [if any)] be mailed to the
applicant and interested perscns, including local, 5tate and
Federal agencies. SEE 40 @PR 124.1002) (1} (i-iv) for a complete

list af persans o be meiled these documents. Sther persons
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&
on the mailing list naed only be sent the public notics

unless they reguest additicnal infersaticon.

{h] Trapsferring, Modifving, Revoking and Reis=zuing,
and Termipating Permits - *

(1) Transfers (40 CFR 122.61)

state program regulaticns must restrict transfear of
HFDES permits and corfesponding responsibllities vpon change
in ownership to the following two methods:

2 The permit may be revoked and reissued, or modified eo
identify the new permittee gaing the modifiecation
procedures outlined below: or

© The permit may be autcmatically transfered if the existing
permittee notifies the Director at least thirty (30)

. days in advance of the proposed transfer date, and
produces a written agreement between the existing and
new permittees containing a specifie date for transfer
of permit responsibilities, coverage, and liabiliey:
and the State Agency agrees.”

{ii) Modification (40 CFR 122.62, 124.5)
The 5S5tate ‘EEULitigﬂi mu:y-;nntain procedures and standacds
regqarding permit modification. Unless the change is a minor
modification under 40 CFR 122.63 (see below), the Stace
agency must prepare a draft permit for public corment. Ses,
40 CFR 122.62. The State need not prepare a draft permit
where the State denies the regueat for modification or revecat-

ion and reissuance, but need only provide notice to the

person regquesting the change.

*/ The zutcmatic transfer is e¢ffective only if the Director

ces not notify the existing and proposed permittees
of his intent to modify or revoke and relissue the permit
(see 40 CFR 122.61). i 3%



FPA's regulsticns limit the cauvses for permit modification.
The State may adopt any or all of thesze causes as it sees fit.
However, WFDES States may not create additional ecauses or
justifications for modification, nor may they establish a.
general prevision authorizing modification "for cause." . State
rules must specify the applicable cauvses for pérmit modlFication.
EPA's causes for HPDES permit modificaticns (or; where the
permittee agrees, for revocation apd reigsuance) are limited:

to the following:s

o Material and substaptial alterations to the facility:

o Mew information net available at the time of permit issuance
that would justlfy different conditions;

o New regulaticns or judicial decisicns rewvising a. requlation
on which the permit was based.®

o To lncorporate an approved variance reguesti

o To incorporate a section 307({a) toxic effluent standard or
- pronibitiony

o When reguired by a recopener condition in the permit;

o When an eligible permittee reguests effluent limitations
an a “"net basia", ar where the dlischarger leoses itas

eligibility for net limitations;.

o hs necessary to require development of or incorporace
conditions of an approved local pretreatment program;

o Where the permittes demonstrates that the operation and
maintenance cost of cﬂmplying with EPJ effluent limitations
is tctally disproporticonate from the cperation and maintenances
costs cconaldered in the develcocpment of a subseguently
promilgated effluent limitations guideline;

o To correct technical mistakes or mistaken interpretations
of law made in determining permit conditions:

:f Hote that the permittes mast request such modification
within 90 days of publication of EPA's revisicns in
the Federal Recister or of the judicial decision.
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o When the 2ischarger hag installed treaatment technology
pursuant to a BPJ permit limitatlon, &nd has properly
cperated and maintained the facility, but has nevertheless
been unable to achieve those limits, the permit mav be
modified to reflect the levels of pollutant centreo actually
achieved, but in pno case may the modified limits be less
stringent than required by a subsecquently prosulgated
effluent guideline:

o Upcn failure of the permitting State to nctify another
State whose waters may be affected by a discharge from
the permittling State pursvant to asectica 402(b);

o When the level of discharge of a Eﬂilutant. not limited by
the permit, exceeds the level which can be achisved by
the appropriate technolegy-based treatment requirenents.

o To establish a "notification level®™ as provided in section
B(l){d), above.

o A conpliance schedule may be modiflied when the Director
believe good cause exists, however, in no case may an
HFDES compliance schedule be mcdified to extend beyond an
applicable CWA statutory deadline.

{1ii) Causea for Minor Modification (40 CFR 122.63) (Optional)

In limited circumstances, Etntn; may modify a pirnit'
without public pﬂt!:ﬂ and comment, with the per:ittli'; consent.
However, these modifications are limited to minor changes in
the permit :ﬂﬂditiﬂﬂlf such as correcting typographlical errorcs
or increasing monltoring frequency (althocugh not decreasing).
States may not adopt any causes for minor modification other
than those listed in 40 CFR 122.63. However, States are not

required to allow minor modifications.

{iv) Causes for Modification/Revccation and Reissuance

Revocation and .reissuance ia similar to permit modificaticn,
but involves recpening the entire permit rather than just the

provision intended to be modified. A permic mﬁy be relssued
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wiszh a new S-vear permit term, unlike a modificarion which vy
not change the permit durztion. Revocaticn and relzsuance

follows the same process that is used for medification.

The State's regulations may allow permit modification,
or revecation apd reissuanca, where cause for termipation
exists (as ocutlined below). bBut the State agency determines
that modification or revocation and reissuvance is more Appro=
priate. In addition, a permit may be mcdified or revcked and
rciagucd where tha State Agunﬁr.rgcnivgl notice of a proposed
transfer of permit responsibility as discussed under “"Permit

Transfers" abtove.

{v) Causes for Terminatien/Renewal Denial (40 CFR 122.64,
124.5) S

State regulations may specify any number of causes for
terminating permits or denyimg renewal. However, the regulations
must allow the State Director to terminate & permit or deny a

renewal application for at least the following causes:

o Failura to comply with any of the permit conditions:

© Fallure to disclose a2ll relevant information on a permit
application or other misrepresention of any relevant facts
at apy tima: :

o The facility or actlivity presents a danger to human health
of the environment; or

© A change occurs in the discharger's circumstances requiring
& temporary or permanent reduction or elimination of the
pollutants controlled by the permit.

I1f the Director tentatively decides to terminate a permirt,

the reculations must regquire issuance of a notice of intent
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to terminate using the same procadures as those used for
propesing draft permits (a devermination to terminate a cermic
or deny renewal constitutes a type of draft permicy z2ee, Part
B8(l)(g) of this chapter).

(L) Enforcement and Penalties Tor Fermit Noncompliance
(40 CFR 123.27]

Enforcement remedies must be specified in the State's
statutes. Where authcrized by State law, States ma* find ie
helpful to outline these proevisicns in the regulations. (As
noted in Part B(l)(4)(i) of this chapter, these ecnfaorcesent
remecies should also be referenced in each permit.) The

reguired enforcement adthority is discussed in Chapter III.

The State program regulaticons must contain procedures for

public participation in enforcement acticns through either of

the following methods:

{1} Allowing interested citizens the risht to intervene in any
civil or administrative actions as a matter of right: or

{2}{a) Het opposing interested citizen intervention whers
permissive intervention is provided under a Statas
statute or regulation;

(b) Investigating and responding, in writing, to all
citizen reports of violations; and

i) Providing a 30 day public notice and comment peried
o0 any proposad enforcement settlemantsa.

Option 2 is only available in States that allow permissive

intervention.

(3) Inccreporation of ESPA Test Frocedurs Guidelines
140 CFR ldz2.21, 122.44, 403.12

Whenever & pearmit regquires a pollutant to be sampled and
analyzed, the State regulaticns must require the permittee to

use the LFA testing procedures set out in 40 CFR Pare 136. fe
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i® recognized that these guidelines will mot address avery
uituatiﬂn-- Therefore, approval of alternative testing procedures
may be sought from the EPA Regional Administrator, through the
State agency. The reguest will be forwarded to EPA'"s Enviropn=
mental Monitoring and Suppeort thﬂratﬂry_in Cincinnatl, Chie

for evaluation and a recommendation on the reguest.

(2} Pretreatment Reguirements

State KPDES programs must include a pretreatment program
to regulate indirect dischargers. In additionm, all existing
MPDES programs oust be modified to incluode authority over such
dischargers. :

EPA rules reguire State NPDES programs to have regqulations
in effect at the time of program approval. This rule generally
applies to State pretreatment programs as well (see, dq CFR
403.10 (g)(1}(L)). Heowever, EPA has created a limited exception
to this requirement for States requesting program madificntiﬁni
to add the pretreastment program {see, 40 CFR 403.10(g}(iii}].
There are two prerequisites o exercising this option. First,
the State must have very specific statutory authority that
meets EPA'sS statutory and regulatery criteria Ithc_snntutnrr
criteria are discussed in Chapter EII* Part B(2): the regulatory
criteria are set out balow). Thus, the statute must be more
detalled than would nermally hn.rtquirnd for State program
statutory authority (containing similar detail to that which
regulaticns would be regquired to contain), and it must be
self-implementing, that is, capable of being enforced directly
without the need of administrative regulaticns.
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Sgeond, Lthe p:agraﬁ descripeion muskt contain a decailed
description of the procedures the State intends to use to
administer the program (saese, 45 CFR 403.10(€)). The Actorney
General éuat alse assure EPA that the S5tate agency has a wvalid
legal basis to enforce each of these procedures despite the
absence of implementing regulaticns snd without the need for
&ny addicional steps, such ﬁ- issuing an order containing the
applicable limits. Db?iﬁtllf..ﬁtttnl are not likely to hnvl.i
detailed statute which satisfies this "self-implemanting”
requirement. Therefore, most Etates are expected to promulgate
regulations. The regulations required for pretreatment programs

‘follow.

{a) Defipitions (40 CFR 403.13)

Many of the terms used in the pretreatment regulaticns
will be unfamiliar to the regulated community and the public.
In order to eliminate any ambiguity, the State regulations
ghould define terms Ehaﬁ may be unclear. These definicions
must be consistent with the definiticns in 40 CFR 403.3.

While the State need not adopt all ﬁt-thu dafinitions in .

that section, EPA requires the following terms be defined:
rass-through., interference, industrial user, new source, pra=
treatment, pretreatment standards, and pretreatment requirements.
However, the State's use of the other tnf:: rnust be consistent
with federal rules. Etates are strongly encouraged to adopt

2ll af ~hea definleicons in 40 CPFR 403.3.
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(&) Prohibited Digcharges, local Limies, sad EPA
Latrocrice]l Fretreatment Standards

The State must adopt regulaticons Which-maku pr;trﬁﬁtnent
srandards dlIECtlF applicable o indirect dischargers and
Lﬁ’¢*¢eabl= b? the State, &ven where the POTH administers an
approved local program. These include national Entegﬂri:ul
pPretreatment Stlnﬂqrdl, prehibited dlucﬁargu etandards and
local limits (see below). State regulations that apply
pretreatment limitaticons for indirect dischargers through the
FPOTW's WFDES permit are unacceptable unless the State Etatute

specifically requires indirect dischargers to comply with such

limitations, thus providing dischargers with notice of whare to
find applicable limits. The State must have authority to
enforce pretreatment standarde and requirements without any
intermediary action (e.g.., State regulations whieh require

the issuance of nh order, and only allow enforcement for violg=
tions of the order rather than the pratreatment rtqulrumqntl
itself, are not consistent with EPA's requirements}. States
can, of course, elect to lmplement tHe pretreatment Program

through permits to all indirect dischargers.

(i) Prehibited Discharges (40 CFR 403.5)

State pretreatment regulations must include a genaral
pechibition zgainst discharges of pollutants which may pass
* through & POTW with lees than adequate treatment, or which mAY
interfere with the operation of the POTW. In additicn, the
State rules must contain specific discharge prchikitions,

conslistent with 40 CFR 401.5(b), against pollutants with
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’ &
the fallewlng characteristics:

g Imflammable substances:
o Ceorrosive substances;

o Viscous ar dengé substances wvhich coygld block or interfere
with the functions of the POTW:

© Heat (exceeding 40" C or 104" F) sufficieat to inhibit
the biclegical treatment of a FOTW: and

o &Slug locads.

(ii) Leeal Limits (40 CFR 403.5(c))

A FOTW must be prepared toc develop local limitations to
control the introduction of pollutants to its tréatmnnt system.
States must require POTWs developing local programs to establish,
.a!ter notice and cpportunity fer publiec comment, specific
numeric limits to implement the general and specific prohibited
discharges (see above). Other POTWa must be requirqﬂ.Fn
develop un& enforce lecal limits when they have experienced
problems with pollutant pass-through or interference, and
such problems are likely to recur. Local limitstions ﬁu-t be

enforcesble by the State and EPA as well as the POTH.

(iii) NHaticnal Pretreatment Standards (40 CFR Chapter I,
Subchapter N _'

States must adopt regulations that include the categorical
pretreatment standards (promulcated inm 40 CFR Chapter I,
Subchapter ¥). These State rules muse be made directly applicable

te ipdirect dischargers.

{iv) Pretreatment Standards Irpleéementation (40 CFR 403.6)

State regulations must contain provisions for implementing
pretreatment standards. For example, the procedurs for deter-
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mining effluent limitaticns for facilities that combine WA B g=
strezms prior Lo treatment must be set cut. A formula equivalenme
to EFA'2 combined wastestream formulas is acceptable as would

be a flow-weighted average approach, se lopng as it iz st leass

as stringent as the formula. The State must alse prnhihi£ Lhe

use of dilution as a full or partial substitute for tieatngnt_

State rules must allow indirect dilcha;gcrn Lo request
category Jdeterminations where the application of a catqanic;l
standard to the facility is uncertain or qunitl$n¢d+ These
.prac:durél must include an cpportunity to appeal any Statm
categorical determination to the EFA Regional Adminiatrator.

i ! EtaLﬁ;l categorical determination may not be appealable
under State law unless the Regicnal Administrator retains the
right to make a final determination after all State court

decisions are complated.

{c) Industrial Usecs Reporting Requirements (40 CFR 403.12)

(1) Infarmgtiun'requir-d

State rules must require reports from industrial users.
At ‘a minimum, the following reports must be required:
© Baseline monitoring reports are regquired within 180 days

of premulgation of an applicable categerical standard.
This report should contain the following items:

= Hame and address of the discharger {cwners and cparators):

= List of all énv;rnnmentnlly related permits held by
the discharger:

= R brief Jdescription of the facility's ocperations,

including the average rate of production and a flow
system diagram; :
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= Measurermants of the average and maximum daily process
flow (gallona per day). Flow measurements for other
Waste streams are regquired where application of a
combined wastestream formula may bte appropriater

= Description of the nature and concentraticn (or
mass) of each pollutant in a regulated process. Tha
State must reguire composite sampling (unless infeasible,
in which case grab samples are allowed): and

= A compliance achedule based upon the shortest time
necessary to bring the facility into compliance with
pretreatment requirements. The schedule may not
extend Leyond the compliance date in an applicable
categorical standard.

¢ Complliance schedule reports must be submitted for each
milestone In the compliance schedule;

o Report of compliance with categorical standardse. The
State must require submission of thase compliance reports
at least every six months (June and Decembarl. These
reports must contain information esimilar to the baseline
monitoring report, noted above; and

@ Slug loading report. Incdustrial users must be reguired
to immediately notify the FOTW of any slug loading
which could interfere with the treatment worka' functions.

States and POTWs may require reports in addition te those
fescribed above. They may also increase the frequency of

reports or reguire additiconal information.

(i1} Monitering

State regulations must regquire all monitoring and analysis
to be conducted in accordance with EPA's standard test methods
in 40 CFR Part 136. In the absence of approved test methcds,’
industrial users may use cther sampling and apalytical technigues
if approved by the Regional Administrator (see, B(1)(3), above).’
States may specify monitoring reguirements on a case-hy—case
basls. States must reguire adequate monltoring of all indicece

dischargers.



[1ii) Sianatories

States must have regulations that establish signatory
requirements for all reports. FReports from POTWs must be
signed by.the principal executive officer, ranking elacted
cfflicial, or other duly authorized employes responsible for

overall POTW operations.

States must require that reports from indirect dischargers
be signed by a principal executive officer (no laas than
vice-president in authority) or, for partnerships or sole
proprietorships, by a general partner or prnprlutar.. In
either case, the State may allow the responsible signatory to
authoriza a representative, responsible for nvarull operation
of the ‘facility originating the indirect discharge, to lign

the reports.

(iv) Confidentiality (40 CFR 403.14)

States must reguire that pretreatment’ information be
accessible to the publie, although the State may allow for
confidentiality of scme business information. However, States
must ensure that all effluent data are available to the public
without restriction; such data may not Ea claimed confidential.
Effluent data includes monltoring data, as well as such addi-
tional information as is necessary for the publie to detarmine
whether an indirlc£ discharger is in compliance with applicable
pretreatment standards. This includes production data used to
caleculate pretreatment reguirements from spplicable production-
based categorical standards. Other information must be available
to the extent regquired By the federal confidentiality provisicns
at 40 CFR 2.302.
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[v) Beccrdkeeping

i

Scate® pretredtment regulatlione must alza Frequire induscrial
ugers and PCTWs to retaln information for at least three years.
Such information shall include all szmpling and analytical

data vaed in compiling the repcrts discussed abowve.

(d) POTW Pretreatment Programs (40 CFR 403.8)

A Seate qu:t have regulaticns regarding the development
af local POTW prefrantnunt programs. These tnguiatian: mUsE
indicate when local programs will be required, and delineate
the procedures and criteria for development and approval of

.Buch prografs.

Unless the State elects to cperate a State-run pretreatment
program, it should require all PﬂTﬂu.with flow greater than 5
million gallons per day, as well as those which r::-iu; pellutants
that may pass through or lnt:r!arn Wwith the tresatment works,
to develop local programs. The State agency may also require
cther POTWs to devglﬂp local programs Lf the circumstances
merit ft. All currently identifliaed POTWs must be regquired to
develcp pragrams by July 1, 1983; these programs should be
aither approved or on a compliance schedule for local p;ﬂqran
development at this time. However, those FOTWs nﬁt Yot
identified should not ba given more than two years for local
program development. The State must regulate directly all
industrial users that discharge to FOTWs not regquired o
devalap pretrfatment programs.
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{1) Cont nts £ a Local Frogram Scbmizsicon (40 CFR-403.8,

| #% 4 i f
o039y

The State regulations must zet cut the reguirements For
local pretreatment programs, including the contents of a program
approval request and the substantlive criteria that must be met
and agalnst which the program will be evaluated. State rules
that do not specify the criteria or merely indicste that a

FOTW have "adegquate™ authority &nd procedures are not sufficient.

First, the rFOTW rmust be required to have procedures and
legal authority to administer a program. Legal autheority cust
at a minimum enable the POTW to do the following:

o Reguire industrial users to comply with pretreatment
requirements. Such authority must also enable the POTW to
deny or condition the Introduction of new, changed, or
increased pollutant volumes and concentratiocns to lteelf:

o Control the introduction of pollutants to tha POTW by
contract,; permit; or other mechanismy i

o Regulre industrial users +o develop compliance achedules
C b meek pretreatment reguirements:

o Reguire the submission of notices and self monitoring
reporks ©0 at least the same extent as required under
. fedaral lawg

o Enter; imspect,; and sample the effluent of an industrial
user to ensure complliance independent of self-monitoring
dAatas

o Seek remedles against noncomplying industrial wvsera including
injunctive relief and civil or criminal penalties; and

L

o Comply with the same confidentiality of information regquire=-
ments as EPA and the State (see, Part B{l)l{b)(v), above).

Second, the POTW must also be required to develop detailed

edministrative procedures to carry out the followings



© Identify and locate industrial users subject te pretreat-
ment requirements, ircluding identifying the charactar
and volume of pollutants:

o Hotify Industrial users of applicable pretreatment Standarde;

o Receive and =nalyze eelf mcnitoring reports to determine
corpliance with applicable requirements:

o Rendomly {ﬂter, inspect, &nd moenitor induserial uzers to
determine compliznce independent of self-monitoring
Teports;

o Investigate evidence 2f noncompliance: and

o Publish (at least annually) a list of induserial usars
that have signi icar;ly viclated pretreatmant standards
in the municipality's largest daily 1uwﬂpap1:;

The FOTW muat be required to submit & statement from
‘the city solicitor or comparable city cfficial as part of a
FOTW's lecal pregram application. This statement must describe
the clty's legal authority to carry ocut each of the requirements .
identified above. The solicitor's statement also muae éxplain

the legal basis for the administrative procedures which tha

POTW intends to use to implement the program.

In addédicion, a EDmFl&LI rOTW appllication muse include
copies 2f all statutes, crdinances; .contracts, of other
legal autherities that form the basis for the POTW's program,
a descripticn of the POTW's organizatien, and a desecription

aof the funding and Eef:anngl available to the POTW.

(ii) Appreval Process (40 CPR 403.%, 403.11}

=tates must solicit public comment prior to approving
or denying a local program reguest. Afrar determining that

the FOTW has subsitted a complete zpplication, the State
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must issue a public notice and provide an opportunity for the
applicant, affected States, interested fedaral, State, or

local agencies, and other intérested perzons to corment and
request a8 public hearing. These procedures are the same as
those for WPDES permit issuance (see above Part B(l)(g) of this
chapter. The POTW's local prﬂgraﬁ application must be made

available to the public on reguest.

EPA may alsc comment during this time. States are prohibited
from spproving a local proegram if EPA cbjects in writing. The
State regulations must also provide for interested DErSONS to

receive notice of the final determination on program approval.

Finally, Etntl-rEﬁulntiﬂnl must include procedures for
modifying the POTW's NPDES permit to include conditions regarding

its approved local program.

(@) Femaval'creﬂit- (40 CFR 403.7)

State regulations may allow FOTWs to reguest avthority to
adiust the national pr:treatmuﬁt standards otherwise applicable
to their industrial users. These “removal credits” must be
based upen the POTW's demonstrated ability to consistently

remove pollutants introduced from industrial users.

States are not required to allow removal credifs nor are
FOTWs required to request the autharity to grant credics.
However, L1f a Etate chooses to allaﬁ credits; the Stats
regulations and criteria for acting upon the the removal credits
regquests must be at least as stringent as EPA"s ftquiram-nt:

(see 40 CFR 403.7).
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Generally, cnly POTWs with approved local pretreatmene
Frograms may D@ granied removal credit autherity. Induserial
LSECS may not fEQUEEt removal creditc authoricy for a POTW and
removal crediél cannct be granted if it would cause the POTH

to viclate its NPDES permit or any applicable sludge reguirements,

A POTW's request for removal credits muset include the

following itemsg

o A list of pollutants for which credicts are requested;

o Data Cemonstrating consistent removal;s

¢ The proposed revised discharge limics;:

o Certificaticn that the POTW has an approved local programg

o A description of the FOTW's sludge use and dispesal plan,
and a certification that the removal credit will not resulk
in a violation of the plan; and

o Certiffication that the credit will not cause a viclacion
of the NPDES permit.

Remgval credilt reguests must be acted upon in the same
manner as ln:al.prqtr-atm-nt program applications (see Part
Bl2)(d)lii) of tnlu_chaptlr]. They must be susjected ro public
notice and comment, and once a removal credit is apprnva?, the
POTW's NPDES permlt must be medified to incorsorate it as an
enforceable condition. 1In addition, rémoval :redit approvals
must be re-evaluated each time the NPDES permit is reissued.

(f) Fundamentally Different Factors Variances (FDFs)
(40 CFR 4 13}

EPA regulations provide for FDF variances from otherwise
applicable categorical pretreatment standards. State programs

may include procedures for allowing FOF variances, although
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these are not reguired. If a State chooses to allow FOF
varlances, the State procedures must be consistent with EPA
regquirements. Under EPA rules, a State may deny but may not
apprave an FDF wvarlance request. Only EPA may grant a variancs.
State procedures may authorize the State agency to recommend

appreval to EPA.

The requirements and criteria for FDF requests are identical
to those applicable te requests from direct dischargers. These
are fully discussed in Fart B(l)(f) of +hie chapter and are not

repeated here.

(g} Het/Grose Addustrments (40 CFR 403:16]

frtate rngu;atiunn may allow for adjustment of przireatﬁent
requirements based upon the presence of pollutants in the indirect
diﬁchargnr:l influent. However, under the federal pretreatment
.rfgulntinni. nnly.EPR is authorized to grant a nntfqrﬁii adjust=-
ment. States choosing to allew net credies must be authorized .
te impcse the adjusted pretreatment reguirements once EPA has

appréved the reguest.

(h] Upset (40 CFR 403451

Although non-compliance with pretra;tmqnt requirements
is generally a matter of strict liability, EPA regulations
allew an industrial user which can demonstrate that the viclaticn
was caused by an upset (i.e., circumstances hq}und the control
of the industrial user) to plead the upset as an affirmative
defense in an enforcement action. States may allew industrial
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users to establizh an affirmacive defense of upset. If the
State adopts upset provisicns they must be at least as stringent
as 40 CFR 503.16, and must include the same procedural pra=
requiait!a:tﬂ estabishing the defense (e.g., Enﬁ&ﬁ:tratiﬂn of

cause, 24 hour notice, mitigation).

{3) Federal Facilities (CWA §313)

The State program must have avthority to regulate discharges
from federal facilities within the State's jurisdiction. As
discussed in Chapter [II, Part B(3), frequently such authority
can be established if the definition of perscn sppearing in the
Srate regulations is lufficiently broad to encompass federal
Pacilitiss. Thus, a State definition that specifically references
the federal government is adequate. Similarly, if tht.dlfinitiﬂn
includes government entities, it meceta federal requirements if
the Attorne)Y General's statement clearly indicates that thia

term is not limited to State agencies.

It is unnecessary for the State to develop a separate program
for regulating federal facilities. OCne cautionary note is
necessary, however. Prior to 1977, State programs u;rq not
authorized to regulate federal facilities. Therefore, regula-
tions adopted prior to that time are likely not o contain
adequate authority and will most likely need ravisions to be

congistent Wwith EPA requirements.
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{4) General Permits (40 CFR 122. 28]}
Etates approved to administer the NFLCES program may seek
approval to issue general permits. While EPA does not reguire
States to seek this additional authorization, States cannot
izsue qenerél WPLES permits without an adeguate regqulatory

basis and EFA approval. States sesking general permits authority

must have regulatery provisicons eguivalent to those of EFA.

The remainder cf£ this sccticon summarizes the reqguirements -
for censral perﬁits sutharity. For more detail on the nature

arnd use of general permits, =ee the draft General Permitas

Pfégfam Guidance prepared by Fermits Division, EPA HO (a final

varsion of this guidance will be issued soon).

{a} Sources
General permits may be written only to regulate storm

water point sources of a group of point scurces which aili_

-

o Involve the sdme or substantially similar types of Gperniianqr
o.Discharge the same types of waste;

o Feguire the same e€ffluent limitations or operating :bnﬁitiﬁnl:
o FEeguire the same or similar monitoring; and

¢ In the opinion of the State agency, are mnri.upp:cprinttly
regulated By a general permit than individual permits.

(b) Scope

EFA's regulations limit the scope of general pe:mié. to
existing geographic or politiecal boundaries. It is assumed
that the reguirements of mest Stat&~i=:u=ﬁ guneral permits will
have State-wide applications. Hnwever.fﬁtate regulaticns must

specify the possible scope of general permits.
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{c) Coverags
‘State regulaticns must provide auvthoricy to da the fgll;ﬁlngl
© Reguire a discharger, ctherwise covered by a general permis,
tao apply for an individual peramit:;

o Provide an "opt ocut" mechanism for dischargers; otherwlss
eligible for genaral permit cover:ge, to regquest an individual
permit; and :

o Frovide an opportunity for dischargers, currently holding
individual permits, to request coverage under a proposed
genaral permit.

In addition, the State regulaticns should delinecate the

criteria to be utilized by the State in determining which -

dischargers will qualify for coverage under general permita.

() Proceduras

Regulaticns are required for a general permits prnﬁrun.
These regulations must ensure that interested perscns have
an opportunity to petition the State agency requesting that
dischargers; coVered under a general permit, ba reguirsd to

cbtain an individual permit.

State regulaticns may not actomatically terminate individual
permits when a general permit, regulating similar discharges,
is issued. "If a discharger has an existing permit, that .
permit must ﬁa révokad befocre the discharger may be Eﬂvifid
under the élnirhl permit. The revocation must allow the
same procedures that npély to the issuance or revocation of

individyal NPDES permits, including public noticea and comment.
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